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EDITORIAL 


Who knows how a state bar association should be organized so that it can capably 
discharge not only present obligations but those greater ones now pressing for recog- 
nition? Probably nobody knows to a certainty, for success must be the result of theory 
plus experience. Our experience is mostly of the negative sort. But there should 
be some theories on this subject in the minds of at least a few lawyers who have 
observed the inability of present bar organizations to transact the larger business of the 
profession effectually. The time has come for bringing together all the ideas on the 
subject which embody serious reflection based upon observation. There is evidence at 
hand that experiments will be made in this field before long. The opportunity for 
reestablishing the profession in popular confidence through distinguished public work 
is daily becoming more obvious. The profession should be judged by its best, quite 
as much as by its worst, but this has hardly been the case for a long time. Give to 
the profession an opportunity for those of its number who have the most highly 
developed social conscience to assist in the solution of the great civic problems of 
the day and especially in readjusting the courts to modern needs and ideals, and the 
entire bar will participate in the benefits, direct and indirect. There was never so 
great an opportunity for constructive work which only the lawyer can do well. Too 
much of it is being done badly because the bar is not organized to afford expert 
guidance. 

But who will tell us how to start by creating a bar association which can properly 
represent the profession, give scope to the activities of its men of large vision and 
manage its own internal affairs with power and wisdom, yet withal democratically ? 
The Journal will be pleased to hear from all who have ideas on the subject. It is 
entirely germane to improving the administration of justice. No courts will ever 
reach their fullest efficiency, however well coordinated and manned, exc@pt they have 
the aid of an expert, ambitious and respected bar. 


In this number an attempt is made to set forth as briefly as possible the plan for 
unifying the courts of the typical state which has been worked oyt by the draftsmen, 
the directors and the members of the Council of the American Judicature Society. 
The JourNAL is fortunate in being able to print also at this time a very thoughtful 
address on the subject of unifying courts by Prof. Orrin K. McMurray of California. 
The latter article is not less welcome because it disagrees as to some material points 
with the recommendations of the Society’s draft. Professor McMurray was conspic- 
uous among members of the California bar who supported a movement looking to 
the creation of the office of state commissioner of justice, a movement which, it is 
true, failed to prove its political expediency in the minds of legislators but gained a 
sufficient following to warrant belief that it will not disappear from public considera- 
tion. While open to criticism on the score that such an official would be only another 
wheel geared to run in the judicial machine, the idea is attractive, because it affords a 
first step toward coordination and a step of comparative ease. Given such a coordi- 
nating agency and some sort of unification would follow through numerous successive 
steps. In the language of the author: 

“There is manifestly only one way in which the details of judicial administra- 
tion can be regulated and that is by having some official charged with that duty. The 
various elements to make a good working judicial system are already present but the 
cement is lacking to bind them together.” 
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The State-Wide Judicature Act 


The first draft of the model judicature 
act, intended to give form to the principle 
of unifying all the courts of a state, was 
published in October, 1914, in Bulletin 
VII, A. J. S. At the time when the Amer- 
ican Judicature Society undertook this 
work, American experience was limited 
to the history of the Municipal Court of 
Chicago and similar “organized” city 
courts. The principle of unification, how- 


ever, had been cogently expressed in the 


report of the American Bar Association 
Committee to Suggest Remedies and 
Formulate Proposed Laws to Prevent 
Delay and Unnecessary Cost in Litigation, 
appearing at page 578, in the annual 
report, A. B. A. for 1909. 

In the first three numbers of the 
JOURNAL schemes for unifying the courts 
of the states of Mississippi and New York 
have been presented. The three plans 
are all in the form of judiciary articles 
for the state constitutions. There are 
strong reasons for electing to treat the 
problem as a constitutional problem. It 
accords with current practice. Whenever 
the people of a state are educated to the 
point of adopting a unified court structure 
they are likely to accept a constitutional 
article which will confer the needed power 
and define the main features of the organi- 
zation. 

But from the standpoint of the So- 
ciety’s work it seemed better to submit 
the plan in the form of a model act. 
This permitted of inserting as much de- 
tail as was required to present a com- 


pleted picture of the state court system, - 


which, had it been submitted as part of 
a constitution, would have been subject 
to criticism for being over-elaborated and 
likely to create future difficulties calling 
for constitutional change. The rigidity 
of constitutional legislation is one of the 
things which should be avoided as far as 
possible. 

The model act depended upon constitu- 
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tional change for its inception, so, after it 
had been drafted, a judiciary article was 
drafted to serve as its foundation. Criti- 
cism of the plan was received from many 
members of the Council of the Judicature 
Society and in time a revision was made, 
which appeared in March, 1917, in Bulle- 
tin VII-A, A. J. S. The first draft has 
been out of print for a long time and is 
entirely superceded by the revision. 

The draft act, with its elaborate com- 
mentary and appendices, speaks for itself. 
This description can do no more than 
present its main features and will serve 
a purpose if it stirs curiosity sufficiently 
to induce study of the act itself. 

“It seems advisable to quote, as an intro- 
duction, from the report of the Committee 
to Suggest Remedies and Formulate Pro- 
posed Laws, as it was here that the con- 
ception of the unified state court system 
first received adequate expression.* 


Reasons for Unification 


The first principle which the committee 
desire to submit is that of unification of the 
whole judicial system. 

1. The whole judicial power of each state, 
at least for civil causes, should be vested in 
one great court, of which all tribunals should 
be branches, departments or divisions. The 
business as well as the judicial administra- 
tion of this court should be thoroughly or- 
ganized so as to prevent not merely waste 
of judicial power, but all needless clerical 
work, duplication of papers and records, and 
the like, thus obviating expense to litigants 
and cost to the public. 


While the whole judicial power should 
be concentrated in one court, the court 
should be constituted in three chief 
branches: (1) County courts (including 
municipal courts), having exclusive juris- 
diction of all petty causes, all of them to 
constitute in the aggregate one branch, but 
with numerous local offices where papers 
may be filed, and as many places for hearing 


*The members of the committee whose 
names are appended to the report are: 

Everett P. Wheeler, chairman, Roscoe Pound, 
Charles F. Amidon, Joseph Henry Beale, Frank 
Irvine, Samuel C. Eastman, William E. Mikell, 
Henry D. Estabrook, Edward T. Sanford, 
Charles E. Littlefield, Charles S. Hamlin, 
Charles B. Elliott, George Turner, John D 
Lawson, William L. January. 
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of causes in each county as the exigencies 
of business may require; (2) a superior court 
of first instance (to be called by some appro- 
priate name), having a defined, original, ex- 
clusive, general jurisdiction at law, in equity, 
in probate and administration, in guardian- 
ship and kindred matters, and in divorce; 
this court to have numerous local offices 
where papers may be filed and at least one 
regular place of trial in each county, and 
to be divided into at least two, and probably 
three, divisions—(a) one for disposition of 
actions at law and other matters requiring 
a jury or of kindred nature, (b) one for 
equity causes and (c) one for probate, ad- 
ministration, guardianship and the like. The 
first might be called the Law Division or 
the Common Pleas Division, the second the 
Equity or the Chancery Division and the 
third the Probate Division. Possibly many 
jurisdictions would desire to unite the first 
two, but it seems to the committee that there 
is much to be said for separate administra- 
tion of equity, provided the courts are free 
to administer whatever relief the case war- 
rants and the distinction is made one of 
practical administration onl¥. Divorce would 
be relegated generally to the second division, 
though there is much to be said for com- 
mitting it to the third. The third branch 
would be a single ultimate court of appeal. 
All judges should be judges of the whole 
court. They should be assigned in some 
appropriate way to the branch and the 
division thereof, or the locality in which 
they are to sit, but should be eligible and 
liable to sit in any other branch, or divi- 
sion, or locality when called upon to do so. 


The Judicial Manager 


Supervision of the business administration 
of the whole court should be committed to 
some one high official of the court who 
would be responsible for failure to utilize the 
judicial power of the state effectively. He 
should have power to make reassignments, 
or temporary assignments of judges to par- 
ticular branches or divisions or localities as 
the state of judicial business, vacancies in 
office, illness of judges or casualties may 
require. Likewise, he should have the 
power, subject to general rules, to assign or 
transfer causes or proceedings therein for 
hearing or disposition according to the con- 
dition of dockets for the time being, and 
it should be his duty to see to it that the 
energies of the judicial department are em- 
ployed fully and efficiently upon all business 
in hand. What this official of the whole 
court does for the general supervision of its 
affairs, should be done for each branch and 
each division, and where there are large 
cities, for each locality, by some official 


specially charged with this duty and re- 
sponsible for the efficient and business-like 
conduct of its affairs and disposition of 
causes upon the dockets. This official should 


_ be a judge, not a clerk, and the responsi- 


bility laid on him should be such as to guard 
against abuse of his office and insure effi- 
ciency. 

In like manner the business administra- 
tion of the court should be organized. The 
whole clerical and stenographic force should 
be under control and supervision of a re- 
sponsible officer, and an officer in each 
branch, division, and, if necessary, each 
locality, should have a like duty and a re- 
sponsibility for efficient conduct of business 
commensurate therewith. The office in each 
locality could be an office for filing papers 
for the whole court and every branch and 
division thereof; the papers to be kept there 
when required in the locality, or transmitted 
to the proper office elsewhere. Legislation 
should not attempt to lay down details upon 
this subject. The general principles should 
be settled, and the remainder should be left 
to rules of court to be devised, altered and 
improved as experience points out the prob- 
lems to be met and the best solutions 
thereof. 

In dealing with the subject of expense in 
the administration of justice, this subject of 
organization of the business side of the 
judicial department is of especial import- 
ance. We have carried decentralization of 
courts to such an extreme that in many 
jurisdictions the clerks are practically in- 
dependent functionaries over whom courts 
have little real control. In some jurisdic- 
tions the clerks of supreme and appellate 
courts are elective officers. It is a pretty 
general practice to have an elective clerk 
of the superior court of general jurisdiction 
(by whatever name called) in each county. 
Each clerk is not merely, to a considerable 
degree, independent of effective judicial con- 
trol, but he is wholly independent of every 
other clerk. No one is charged with super- 
vision of this important branch of the judi- 
cial system. It is no one’s business to make 
this part of the system effective, to obviate 
waste and needless expense and to promote 
improvement. The fee-system has often 
tended to make earning and collection of 
fees one of the chief objects which engrosses 
the clerk’s attention. There is much un- 
necessary duplication and recopying of 
papers; judicial records are needlessly pro- 
lix, and hence unduly expensive. These and 
kindred matters may be met best by organi- 
zation of the purely business side of the 
courts, and providing for competent and 
efficient supervision thereof. 
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There is room for difference of opinion, 
no doubt, with respect to the proposition to 
include the tribunals for dispatch of petty 
causes in the scheme for unification of the 
judicial system. It was the original plan 
of those who drew the Judicature Act in 
England to incorporate the county courts in 
their scheme. (Report of Judicature Com- 
mission, 1869, p. 13.) This portion of their 
plan failed of adoption. But the reasons in 
support of it are most cogent. The Munici- 
pal Court of Chicago has shown that it is 
perfectly feasible to administer a much 
higher grade of justice in petty causes than 
that dispensed by justices of the -peace 
without resorting to the cumbrous and ex- 
pensive machinery of our superior courts 
of record. The system of committing petty 
causes to justices of the peace, subject to 
appeal to some superior court, and review 
of its judgment by a court of appellate juris- 
diction, is too often a denial of justice to the 
weaker litigant. It compels men to forego 
just claims against those who can afford to 
litigate to the end, because of the delay and 
expense involved in asserting them. Petty 


causes demand good judges no less than 


causes involving larger sums. The judges 
to whom such causes are committed ought 
to be of such caliber that but one review 
should be necessary, and that confined to 
questions of law. The original reason for 
our present system was the desire to bring 
justice to everyone’s back door in his own 
locality at a time when communication was 
slow and difficult. Under present conditions 
of travel the result may be reached in an- 
other way. A county judge, or a number of 
county judges, may go to every part of a 
county to try causes and dispatch business, 
and there may be as many local offices for 
filing papers and beginning causes as busi- 
ness may require. Nor will such plan in- 
volve undue expense through requiring addi- 
tional judges. Our present system involves 
waste of judicial power to such extent that 
more judges are now employed in many 
jurisdictions than a unified and thoroughly 
organized system with a simplified practice 
would demand. The county judges would 
be eligible to serve in any branch or divi- 
sion where their services for the time being 
might be demanded, and, on the other hand, 
judges assigned to other work might be 
used, whenever necessary, to assist in dis- 
posing of petty litigation. 

It may be objected, also, that the scheme 
proposed is at variance with our ideals of 
home rule and local independence. But a 
loose judicial organization is not necessary 
to home rule and local administration of 
justice. Organization of the courts, and, 


above all, organization of the business of the 
courts with a view of making the most of 
the judicial machinery, will permit judges 
to go to each locality where business awaits 
them, dispatch it, and be sent somewhere 
else in accordance with an intelligent plan 
and under the direction of someone whose 
duty it is to see that the work of the court 
is provided for and disposed of. 

The advantages of such an organization 
of the courts, of judicial business and of 
the clerical and administrative work of the 
courts are nine: 


Advantages of Plan 


(1) In the first place, it would make a 
real judicial department. The federal De 
partment of Justice, under the headship of 
the Attorney-General, gives to the general 
government something in the line of what 
is proposed. But it is not in accord with 
the genius of our legal institutions that one 
who practices in the courts should be head 
of a department comprising the courts and 
charged with the supervision thereof. The 
several states accordingly have courts, but 
they do not have any true judicial depart- 
ment. 

(2) It would do away with the waste of 
judicial power involved in our present sys- 
tem of separate courts with hard and fast 
personnel. Where judges are chosen for, 
and their competence is restricted to rigid 
districts, or circuits, or courts, or jurisdic- 
tions, it is a familiar consequence that busi- 
ness may be congested in one court while 
judges in another are idle. Devices for 
exchange of judges, or invitation to sit in 
another district, may sometimes mitigate 
this evil to some extent, but they do not 
reach its source. In this respect the federal 
Circuit Courts and Circuit Courts of Ap- 
peals are a model of flexible judicial organ- 
ization. The judicial department should be 
so organized that its whole force may be ap- 
plied to the work in hand for the time being, 
according to the exigencies of that work. 

(3) It would do away with the bad prac- 
tice of throwing causes out of court to be 
begun over again, in cases where they are 
brought or begun in the wrong place. They 
may be transferred simply and summarily to 
the proper branch or division, or rules may 
provide that the cause may be assigned at 
the outset to the place and the division 
where it belongs, and no question of juris- 
diction of subject matter will stand in the 
way. 

(4) It would do away with the great and 
unnecessary expense involved in transfer of 
causes, obviating all necessity of transcripts, 
bills of exceptions, certificates of evidence 
and the like, and permitting original files, 
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papers and documents to be used, since each 
tribunal, as a branch or division of the 
whole court, may take judicial notice of all 
files, papers and documents belonging to the 
court. 

(5) It would obviate all technicalities, in- 
tricacies and pitfalls of appellate procedure. 
An appeal would be merely a motion for a 
new trial, or for modification or vacation of 
the judgment before another branch of the 
same great court. It would require no 
greater formality of procedure than any 
other motion. 

(6) It would do away with the unfortu- 
nate innovation upon the common law which 
obtains in many states by which venue is a 
place where an action must be begun, rather 
than a place where it is to be tried, so that 
a mistake therein may defeat an action 
entirely instead of resulting merely in a 
change of the place of hearing. This in- 
novation is especially unfortunate when it 
is applied to equity causes, where originally 
there was no venue. If all tribunals are 
parts of one court, there need be nothing 
beyond a transfer of the cause. All pro- 
ceedings up to the date thereof may be 
saved. 


(7) It would obviate conflicts between 
judges of co-ordinate jurisdiction such as 
unhappily obtain too often in many localities 
under a completely decentralized system, 
which depends wholly upon the good taste 
and sense of propriety of individual judges, 
or the slow process of appeal to prevent 
such occurrences. But a short time since 
it became a matter of comment and criti- 
cism in one of the great cities of the coun- 
try that judges, who were supposed to be 
trying causes with juries only, would take 


up divorce cases and dispose of them out of . 


the usual order, although they were sup- 
posed to be heard only by the judges en- 
gaged in hearing equity causes. As most 
of our courts are organized at present, there 
is nothing to prevent any judge trying any 
cause pending in the court he pleases, how- 
ever foreign to the work he and his col- 
leagues have agreed he shall attend to. 


(8) It would allow judges to become 
specialists in the disposition of particular 
classes of litigation. The prevailing system 
of rotation is unfortunate. Usually where 
there are a number of judges they take up 
in rotation civil trials with juries, equity 
causes and criminal causes. It is becoming 
unusual for a judge to be kept continuously 
to any one class of causes so as to become 
thoroughly familiar therewith. This special- 
ization was the real advantage of separate 
courts of law and equity. Instead of separa- 
tion between law and equity in procedure, 


the desirable thing is specialization in ad- 
ministration. The way to obtain this is to 
organize the courts in such way that judges 
may be assigned permanently to the work 
for which they prove most fit. So long as 
they make the assignment by agreement 
among themselves, the tendency to follow 
the line of least resistance will result in the 
unfortunate practice of periodical rotation. 

(9) Finally, it would bring about better 
supervision and control of the administrative 
officers connected with judicial administra- 
tion, and make it possible to introduce im- 
proved and more business-like methods in 
the making of judicial records and the 
clerical work of the courts. 

The foregoing plan for unification of the 
courts and simplification of judicial organi- 
zation would require constitutional amend- 
ments in each jurisdiction. Hence the com- 
mittee do no more than submit it to the 
Association in order that attention may be 
called to the advantages of such an organi- 
zation. Proposals for re-organization of the 
judicial system are now agitating in several 
states, and it seems desirable to record the 
opinion of the committee as to the lines 
along which re-organization should proceed. 

The report then deals with the matter 
of procedure and enunciates the principle 
that only the fundamental features should 
be in statutory form and that all the de- 
tailed rules of pleading and practice 
should be in the form of rules of court 
subject to amendment by the judges. 


Three Functions Involved 


It wilt be seen that the authors of the 
report recognize a three-fold function in 
the administration of justice. There is 
first the essential judicial function of 
ascertaining the law and applying it to 
the facts as determined; this primary 
function is supported, in any developed 
system, by the administrative function and 
the rule-making function. The admini- 
strative function may be defined as that 
part of the administration of justice 
which deals with the internal operations 
of the court; it consists of determining 
when and where courts shall sit, who shall 
preside over them, the priority of busi- 
ness, record keeping, the regulation of 
inferior officers, and numerous other 
matters incidental to the business of ad- 
ministering justice. 

The rule-making function is concerned 
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mainly with the external relations of the 
court, with the procedure to be followed 
by those who apply to the court for relief. 

The unification of the courts of a state 
consists of creating an organization which 
embraces all of the judicial agencies; it 
must be adapted to the exercise of all 
three functions if there is to be substantial 
unity. 

On page 100 appears a diagram intended 
to portray graphically the unified state 
court. It will be seen that recognition is 
accorded the three co-ordinate functions 
involved in administering justice. 

In the draft act the unified court is 
called the General Court of Judicature, 
which distinguishes it from the legislature, 
in some states known as the general court. 
The chief presiding officer is called the 
chief justice; the governing board is 
known as the judicial council; heads of 
departments are called presiding justices. 

The first division of the court is along 
functional lines; the judges engaged in 
appellate work make a division known as 
the Court of Appeal; those engaged in 
general trial work make up the Superior 
Court; and those whose jurisdiction is 
limited are assigned on the county unit 
plan and constitute the County Courts 
division. 

Organization of the court is effected by 
making the chief justice administrative 
head of the entire system and presiding 
officer of the judicial council, and by giv- 
ing each of the three main divisions rep- 
resentation in the council. This insures 
the presence by representation of every 
part of the court in the meetings of the 
judicial council; it also affords every part 
of the court at all times a representative 
of the council thus knitting the whole 
structure together along the most simple 
and obvious lines of organization. In the 
council are centered the administrative 
and rule-making powers. The result is 
that no judge is deprived of his traditional 
judicial power; he is in all respects as 
independent as formerly in the essential 
function of administering justice, but 
becomes part of a wieldy organization 
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which possesses sufficient powers of self- 
government to dignify the service and 
become a responsible branch of state 
government. 

The entire body of judges of all kinds 
throughout the state are made the first 
judges of the unified court, without 
prejudice to théir tenure. The excess of 
judges over the number needed by an 
efficient system will occur mainly, if not 
entirely, in the field of local and limited 
jurisdiction. In place of the various pro- 
bate, county and municipal court judges 
there will be, after the expiration of exist- 
ing terms, but a single county judge, 
except in the more populous counties, as is 
hereinafter explained. The justices of the 
peace will hold to the end of their respec- 
tive terms and then retire with their honors 
to private life, except as certain of them 
may be appointed district magistrates 
under the new system. 


The Court of Appeal 


With respect to appellate court struc- 
ture the states fall into two main classes, 
those which have a supreme court only, 
and those which have also an intermediate 
court of appeal. As population and volume 
of business increase to the point that the 
single supreme court is unable to keep 
abreast of appellate work it has been cus- 
tomary to create an intermediate appel- 
late court. This results in various dif- 
ficulties which are fully dealt with in the 
note preceding Part II of the act. Often 
there results a double course of appeal for 
many causes in which it should be avoided. 
Generally there is a rigidity of structure 
which interferes with economy of time 
and effort. Neither the seasonal varia- 
tion in volume of business, nor the growth 
incidental to increase of population and 
business, can be met adequately. 

In creating any appellate court organiza- 
tion consideration must be given to the 
American tradition of a single definite 
tribunal, protected against legislative 
assault, to which is confined the high 
prerogative of construing the constitu- 
tion. At the same time it is important 
to find some means for temporarily in- 
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creasing the capacity of the appellate 
branch. This is to be accomplished by the 
temporary assignment of Superior Court 
judges to make up special divisions of the 
Court of Appeal. 

For most causes an appellate division 
of three justices is sufficient. There is 
reason for holding that the scrutiny of 
a cause by three justices is better calculated 
to afford satisfactory results than the one- 
man opinion method which is necessarily 
resorted to by a larger appellate division 
under pressure from an accumulation of 
business. 

The act provides that the existing su- 
preme court of the state shall form the 
Supreme Court division of the new Court 
of Appeal. Opportunity for increasing 
the capacity of the appellate branch is 
afforded by a provision for assigning Su- 
perior Court judges to assist in making 
up one or more temporary divisions of 
three justices, each of which will be pre- 
sided over by a regular Supreme Court 
justice. Provision is also made for the 
temporary transfer of justices of the 
Appellate Court to work in the Superior 
Court, when there is not sufficient appel- 
late business to occupy all of their time, 
and the trial courts are overloaded. 

There are alternate sections to apply 
to the case presented by a state which has 
intermediate appellate courts. The judges 
of these courts are made justices of the 
Court of Appeal without change in their 
tenure. They are to sit in divisions of 
not less than three to be established by 
the chief justice, who is also presiding 
justice of the Supreme Court division. 
They are liable to assignment in the Su- 
perior Court, when not needed for 
appellate work, and there is provision for 
augmenting their number by the tem- 
porary assignment of Superior Court 
judges to fill in specially created divisions. 

The creating of special divisions to 
meet the exigencies of business depends 
upon the action of the judicial council, 
subject to the approval of the chief jus- 
tice, and the same power prescribes “what 
causes shall be assigned to the said 
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branches, and upon what terms a cause 
determined by any branch may be trans- 
ferred to the Supreme Court division of 
the Court of Appeal to be heard therein.” 

This plan appears to embody all that 
has proved useful in the long and varied 
experience of many states, and goes further 
by affording opportunity for the tem- 
porary increase of the appellate branch 
to keep pace with varying demands. It 
permits of limiting successive appeals to 
the minimum of instances while still pre- 
serving the singleness of decision by a 
supreme court of definite personnel. It 
leaves no room for delay due to overloaded 
calendars, keeps the appellate organiza- 
tion always as simple as the volume of 
business will permit, and does not resort 
to the “supreme court commission” plan. 


The Superior Court 


One of the great needs to be met in 
organizing the judges of general jurisdic- 
tion is to afford scope to the principle 
of specialization. Except in large cities 
there is now very little specialization on 
the part of trial judges. In some states 
the ancient division between chancery and 
common law is still evidenced by two 
classes of judges. This is objectionable 
for reasons too well known to need restate- 
ment. That system is one which provides 
specialization at the expense of unifica- 
tion. In certain large cities the plan of 
rotation is resorted to because of the lack 
of responsible direction and this crude 
method practically destroys specialization. 
Our courts are trying to meet the need 
for specialization but too often the result 
is the creation of a specialized tribunal 
when the thing needed, as stated in the 
American Bar Association report, is the 
specialist judge. The lack of flexibility, 
of administrative direction and the power 
of assignment makes present efforts for 
specialization abortive. 

Specialization among trial judges is to 
be obtained by departmentalizing the Su- 
perior Court. This can be done along 
either functional or territorial lines. The 
functional plan was presented in the first 
draft of the act. The Superior Court was 
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given two divisions, each with a presid- 
ing justice. One was to’ specialize in 
chancery, probate, divorce and domestic 
relations, the other in common law and 
criminal cases. This plan would doubt- 
less work well in a small and populous 
state or in the more compact portions of 
the average state. 

The territorial plan is better suited to 
the states of average size and larger. It 
provides for districting the state and giv- 
ing to each district a division of the Su- 
perior Court headed by a presiding jus- 
tice. Five such divisions would meet the 
need of the typical state. The revised 
draft puts this plan to the fore and rele- 
gates the functional plan to an appendix. 
Under the territorial plan there can be as 
much or as little specialization on the 
part of individual judges as may be ex- 
pedient in each district. Where a large 
city is located in a district, so that there 
are a number of judges engaged, and little 
or no travel involved, principles of speciali- 
zation can be employed to the utmost. In 
a sparsely settled district of large area 
there may be very little specialization. 
Methods of administration which eco- 
nomize travel will suffice for the simpler 
kinds of litigation arising in such a lo- 
cality. 

Presiding justices in the several di- 
visions of the Superior Court are appointed 
by the chief justice for the period of their 
judicial tenure. In case of temporary 
vacancy the position falls to the senior 
judge. The chief justice is to assign each 
Superior Court judge to the division 
which embraces all or a part of the district 
in which he served prior to the taking 
effect of the act. The judges are subject 
to transfer to another division when not 
occupied, or temporarily for a period not 


exceeding six months, but not permanently | 


except with their consent. 

Subject to the regulations made by the 
judicial council the presiding justices of 
the divisions of the Superior Court shall 
have control of the dockets in their di- 
visions, superintend the preparation of 
trial calendars, and make such classifica- 
tion and distribution of cases upon dif- 
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ferent calendars, to be called by different 
judges, as they shall deem proper and 
expedient. This places the administra- 
tive direction of the trial courts in the 
hands of the presiding justices, subject 
to the regulations made by the judicial 
council, of which they are members, and 
affords full scope for such measure of 
specialization as shall appear practical in 
each district. 

Provision is made in the act for the 
easy transfer of any cause between judges 
of division and between divisions so that 
trial may be had with the greatest con- 
venience and economy. A judge may at 
any time transfer to himself, to effect the 
complete disposition of matters in con- 
troversy, any cause pending in the County 
Court. 

Masters are Provided 

The act recognizes the fact that there 
is a considerable amount of judicial work 
which can well be performed by a master, 
thus conserving judicial experience and 
talent for contentious matters. In our 
existing system there is so much of poli- 
tics and so little of ordered administra- 
tion that we have nearly everywhere failed 
to make full use of masters as judicial 
assistants, and the name itself in some 
states has acquired opprobrium. Pro- 
vision is made in the act for masters to 
be attached to the several divisions of the 
Superior Court. County Court judges 
are also made ex officio masters of the Su- 
perior Court, and in all rural counties 
would doubtless fully supply the need. 

The office of master permits of the em- 
ployment of a qualified person for many 
of the simpler kinds of judicial work, who 
can, if guaranteed security of tenure, be 
obtained at a decided saving in salary over 
that of a judge. Specialization in a nar- 
row field, subject to the immediate and 
responsible supervision of a judge, will 
make for a high degree of expertness 
among the masters. The office may also 
develop suitably trained candidates for 
judgeships, though this is of course a mat- 
ter entirely beyond legislative scope. 

One of the great economies of the act 
lies in the inclusion of probate jurisdic- 
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tion and business and doing away with 
the needless special organization existing 
in this field. In few states has there been 
a satisfactory solution of the problem of 
probate jurisdiction. If a local probate 
judge has exclusive jurisdiction in the first 
instance, there is likely to be a second 
trial of all important issues. If the juris- 
diction is vested solely in the nisi prius 
branch the judge who goes on circuit 
leaves the office empty a considerable part 
of the time. 

Probate business is really two-fold in 
character ; there is a great deal of it which 
is little more than administrative and this 
part is best handled by a local judge whose 
office is always open. The contested pro- 
bate business deserves consideration by a 
first rate judge in the first instance, and 
can as well afford to wait the next term 
of Superior Court as can chancery matters. 
The solution then lies in giving all routine 
probate business, most of which is attended 
to by a clerk, to the County Court judge 
and his deputy clerk, and reserving con- 
tested matters for the Superior Court. 

This is properly a matter of regulations. 
Similar opportunities for saving time and 
energy will readily occur, since all the 
judges are judges of one court and there 
is no difficulty in the transfer of causes 
from one division or one county to another 
division or county. Venue ceases to be 
a matter of litigation. 

The County Courts 

The scheme for local courts aims to 
unify the judicial agents of each county 
so as to provide a competent tribunal with 
a responsible head and procedure flexible 
enough to permit of both expertness and 
economy throughout the range of minor 
civil and criminal jurisdiction. 

A county judge is provided in every 
county and in counties exceeding 40,000 
population an associate county judge. for 
every quota of 30,000. All such judges 
are capable of being utilized by transfer 
in any part of the state. The chief jus- 
tice is made presiding judge of County 
Courts with authority to appoint another 
in his stead. There is good reason for 


believing that it would be profitable to 
have the appointment made so that the 
presiding judge of this extensive division 
of the General Court would be able to 
devote all of his energy to perfecting the 
administration of justice in the local 
courts. 

In order to have in all parts of every 
county a local magistrate to issue warrants, 
conduct preliminary examinations and 
adjudicate minor civil issues the justice 
of the peace system, a relic of primitive 
conditions, is made over. At the present 
time there are too many justices; the fee 
system, the political nature of the office 
and the lack of supervision by a competent 
judge has brought the position into such 
disrepute that usually the most capable 
citizenship is not enlisted in this im- 
portant civic work. The act reduces the 
number of magistrates by providing for 
districts of convenient number and shape 
to be determined according to the distri- 
bution of population in each particular 
county. It provides for expert selection 
by requiring a concurrence of the county 
judge and county board in making an 
appointment; it provides a fixed annual 
salary, though not the same for all dis- 
tricts, and makes tenure reasonably se- 
cure. Finally it makes the district magis- 
trate work under the supervision of the 
county judge. 

The jurisdiction of the County Court 
is fixed at $500 without distinction as to 
legal or equitable remedies and on the 
criminal side a limitation is suggested but 
not definitely fixed, as this may well de- 
pend upon local custom. But the judicial 
council is empowered to shift the line of 
jurisdiction. 

The act suggests that district magis- 
trates should exercise jurisdiction former- 
ly conferred upon justices of the peace, 
subject to the power of the county judge 
to take into his own hands any pending 
matter; also that the magistrates should 
serve in any cause specially assigned by 
the county judge or submitted by stipula- 
tion of the parties. This arrangement 
leaves a big scope for activities, so that 
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the exceptionally capable magistrates can 
relieve the county judge of much busi- 
ness and economize the time of local 
litigants. 

The county judge is required to hold 
court at least once a week at the county 
seat and once a month in every district. 
On his periodical visits to the districts 
he can empanel juries if they are required. 
He is also free to sit at any place in the 
county to meet all exigencies and direct 
affairs in a manner convenient to litigants 
and witnesses. 

In a county which has an associate 
county judge the senior judge is made re- 
sponsible for the administrative system. 
In such a county one of the judges could 
hold court continuously in the largest town 
and the other go on circuit and supervise 
the work throughout the districts, or they 
could specialize severally on civil and 
criminal business. With three or four 
judges in a more populous county further 
specialization would be practical. 

The Judicial Council 

The council has great powers and hence 
is made representative of all divisions of 
the court. According to the draft it is 
to be composed of : 

The chief justice. 

The presiding justices of the di- 
visions of the Superior Court. 

The presiding justice of the County 
Courts (if the chief justice be such 
presiding justice, then one County 
Court judge to be appointed by him). 

One justice of the Court of Appeal. 

One judge chosen from the entire 
staff of judges. 

It will be seen that the council is made 
up partly of ex officio members and partly 
of those selected because of special quali- 
fications for rule-making. To avoid con- 
stitutional objections no provision is made 
for a representation of the bar, but it is 
presumed that the council would invite 
co-operation on the part of a committee 
representative of the state bar association. 

The council is given authority to make 
rules for regulating all the business of the 
General Court including the sittings of 
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the judges, their vacations, the work of 
the clerk’s office and of the jury commis- 
sioners and for regulating pleadings, prac- 
tice and procedure generally. 

So far as possible the act refrains from 
laying down rules of procedure which are 
presumed to be covered in all their larger 
elements by a schedule of rules now being 
drafted to be attached to the act. 
Existing procedure is repealed as statute 
law but continued as rules of court until 
superceded. New rules and changes in 
Tules are not to be made until forty days 
after publication, in order to give time 
for study by the bar, and are not to take 
effect except when an emergency is de- 
termined, until August 1 next after their 
adoption. The rules so made are of course 
subject to legislative control. The history 
of jurisdictions which have had long ex- 
perience with rule-making proves that the 
legislature will not unduly interfere with 
the rules made by judges. 

A check upon the authority of the judi- 
cial council is imposed by a section which 
permits a majority of the judges of the 
Court of Appeal and Superior Court to 
alter or annul any rules and exercise the 
powers of the council generally. 

The judicial council is given large dis- 
ciplinary powers. Some such powers 
would be incidental to the general admin- 
istrative orders. But inasmuch as im- 
peachment or removal by vote of the 
legislature is unsuited to the needs of 
day-by-day disciplining, and it is better to 
admonish than to destroy, it appears ex- 
pedient to enable the court to do its own 
house-cleaning. To this end the council 
is authorized “to reprove, either publicly 
or privately, any judge of said court for 
the good of the service and to promote its 
efficiency, and to remove any judge except 
the chief justice and the justices of the 
Supreme Court division of the Court of 
Appeal, for (a) inefficiency, (b) incom- 
petency, (c) neglect of duty, (d) lack of 
judicial temperament, (e) conduct unbe- 
coming a judge.” 

No judge shall be removed except after 
the filing of written charges and an op- 
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portunity to be heard in his own defense. 
Within thirty days of the date of filing, 
the charges are to be heard by the judicial 
council or by three judges chosen by it 
from the two higher divisions. The hear- 
ing shall be public and the attorney gen- 
eral or some person appointed by him 
shall conduct the prosecution. 

The written charges may be preferred 
by the chief justice or by any five judges 
of the two higher divisions against any 
judge; in the case of a Superior Court 
judge, by the presiding justice of his divi- 
sion; in the case of an associate County 
Court judge, by the county judge of the 
county. The charges may be preferred 
against any judge of the Court of Appeal 
(except one in the Supreme Court divi- 
sion) or any judge of the Superior Court, 
by: 

1. Members of the bar of the state to 
the number of two per centum, but not 
less than fifty nor more than two hundred : 

2. Electors to at least [number left 
blank] per centum of the vote cast at the 
last preceding election for the candidate 
elected chief justice of the state ; 

And against any county judge by 

1. Ten per centum of the county bar, 
but not less than five nor more than fifty. 
or by 

2. The electors in number at least 
[number left blank] per centum of the 
vote cast at the last preceding election of 
the county judge. 

Succeeding sections provide a form of 
petition and a mode for securing verified 


signatures. 
Clerks and Jury Commissioners 


Provision is made for jury commis- 
sioners to be utilized in case the existing 
machinery is inadequate. 

The offices of all clerks of court are con- 
solidated in a single clerk’s office which 
shall be filled by appointment by the 
judicial council. The clerk shall hold his 
office at the pleasure of a majority of the 
council. A central clerk’s office and branch 
offices throughout the state shall be estab- 
lished by the judicial council. In the 
larger counties the deputy clerk shall be 
appointed by the judicial council and in 


the less populous counties the register of 
deeds is made ex officio deputy clerk. The 
act does not undertake to fix the popula- 
tions which would determine the two 
classes. 

District magistrates are made for their 
respective districts ex officio deputy clerks. 

This provides the simplest possible 
ministerial force with direct control of its 
conduct. While frequent and full statis- 
tical reports are required from all judges 
the work would be performed by the 
deputy clerks and the data would flow in 
to the chief clerk’s office there to be di- 
gested and published under the direction 
of the chief justice. 


Salaries and Pensions 


In the average state judicial salaries are 
framed in an unsystematic manner. Some 
are adequate, and some grossly inadequate. 
Usually it is apparent at a glance that 
there is no intelligent effort on the part 
of the state to deal wisely and consistently 
with this subject. 

The judicature act is shaped on the 
theory that judicial office should afford a 
career. So much depends upon experi- 
ence that it is necessary to presume that 
the act will endeavor to conserve experi- 
ence and reasonably reward it. The theory 
of the pension is that it will encourage a 
judge to devote his life to the public serv- 
ice and promote his independence. The 
act provides that at the age of sixty-five 
years, and after completion of ten years’ 
service, a judge or master may retire upon 
half pay; or having attained the age of 
seventy, after twenty years’ service, retire- 
ment will carry full pay. This puts a 
high premium on service to the age of 
seventy, so there is little danger of able- 
hodied slackers dropping out at sixty-five. 

In any pension system there is the em- 
barrassment arising from the unwilling- 
ness of judges to recognize their own un- 
fitness for longer service. To meet this 
difficulty the act provides that the judicial 
council, on request of the chief justice, for 
the good of the service, may retire any 
judge, except those serving in the Supreme 
Court division of the Court of Appeal, 
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who is entitled to retire, upon half pay or 
full pay. 

A system of grading salaries is incorpor- 
ated in the act which meets the need for 
recognizing the increasing value of ex- 
perience and the difference in cost between 
urban and rural living. As to place of 
residence the judges and masters are di- 
vided into three classes: Class A are 
those living in a metropolitan district; 
class B includes those living in cities of 
moderate size, to be determined according 
to the needs of any given state, and class 
C embraces all remaining judges and 
masters. 

To reward experience provision is made 
for an increase of salary to the extent of 
$500 in every three-year period up to fif- 
teen years for judges of the two higher 
divisions, and the same amount for every 
similar period up to nine years for judges 
of the County Courts. This is not only 
just, but a good business policy as well. 

It is provided that all fees, including 
masters’ fees, shall be paid to the clerk 
of the General Court, and by him paid 
monthly to the state treasurer. The clerk 
is required, once a year, to determine 
“what proportion of the total judicial 
service provided by this act has been 
rendered to the people of each county and 
shall at the same time determine the total 
cost of rendering the judicial service by 
this act provided, and shall apportion said 
total cost among the several counties of 
the state on the basis of the proportion of 
judicial service rendered in each county. 
At the same time the clerk shall credit 
each county with its proper portion of all 
the fees received by the said clerk and 
paid to the state treasurer, and thereupon 
shall obtain the balance, if any, from each 
county.” The computation is subject to 
the approval of the judicial council. In 
case a credit balance is found in favor of 
any county this balance shall be paid to it 
by the treasurer. 

There are sections which forbid judges 
and all employes of the court from mak- 
ing contributions to political parties or for 
political purposes other than their own 
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elections and which forbid all solicitation 
of such contributions. The penalty for 
violation on the part of an officer or em- 
ploye of the court is removal from office. 


Meetings and Reports 


‘The act takes care of two elements now 
generally lacking in our judicial systems. 
In the absence of unification judges are 
treated in the political system as local offi- 
cers. There is practically no interdepend- 
ence or cohesion in the system; there is an 
almost total lack of statistical data, the 
result being that all attempts to estimate 
or criticize the system and its products are 
little more than guesses depending upon 
personal experience and temperament. 
There is no place to turn for facts bearing 
on the success or failure of any given sys- 
tem as an administrative agency. There 
is no body of facts needed for shaping leg- 
islation with réspect to procedural, social 
and criminal needs. From the business 
standpoint there is little else than chaos. 

The absence of meetings of judges pre- 
vents the establishment of standards of 
judicial administration. The more capa- 
ble judges do not serve as exemplars for 
their less experienced or less talented 
colleagues. There is no means for com- 
munication between them and hence no 
esprit de corps. In a number of states 
this need has been met in recent years by 
judges’ associations meeting once a year 
for the laudable purpose of discussing 
problems and disseminating information 
concerning successful methods. But these 
associations are merely voluntary and no 
provision is made for meeting the cost of 
attendance. Only a few of the more pub- 
lie spirited judges attend. The stay-at- 
home judges are tie ones who most need 
the benefit to be derived from such ses- 
sions. 

Through the centralized clerk’s office, 
with its deputy clerks in every division of 
the court, every county and every county 
district, and a system of monthly report- 
ing, it will be an easy matter for the chief 
justice to have all data on hand at all 
times, and to make up his annual report, 
which must contain full judicial statistics 
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for the entire court and.by divisions and 
the state of the dockets on December 31 
next preceding. The statistics are to be 
collected under the five following heads: 
Litigation, efficiency (meaning the time 
devoted by all judges to various classes of 
work) social, criminal and financial. 

An annual meeting of all judges is re- 
quired for the purpose of: 

1. Considering the operation of the 
act and ‘the rules of court for the time 
being in force; 

2. The working of the several offices; 

3. The arrangements relative to the 
duties and officers of the court; 

4. Of inquiring and examining into 
any defects which may appear to exist in 
the system of procedure or the adminis- 
tration of law by the court. 

The chief justice is to submit his report 
at this general meeting together with 
recommendations for any amendments or 
alterations in the act or otherwise relat- 
ing to the administration of justice. Sub- 
sequently he is to report to the governor 
what action, if any, was taken by the court 
on his recommendations. 

At the same time and place the judges 
will hold meetings of divisions and “re- 
ceive and investigate or cause to be investi- 
gated all complaints presented to them 
pertaining to [the several divisions] and 
to the officers thereof, and shall take such 
steps provided by law, as they may deem 
necessary or proper with respect thereto.” 


They are also to recommend any needed » 


changes in rules and regulations. 

A special meeting may be called at any 
time. Meetings of divisions are to be held 
upon order of the chief justice and Su- 
perior Court judges shall also meet in 
divisions quarterly. At all such meetings 
the judges are required to receive and in- 
vestigate all complaints presented to them 
and to take such steps as they may deem 
necessary or proper with respect thereto. 

It would be difficult to over-emphasize 
the importance of such meetings or the 
loss now suffered through their absence. 
The court is given large powers for gov- 
erning its own affairs and for making the 


administration of justice prompt and eco- 
nomical. The check upon these powers 
is provided by the meetings and the pub- 
licity afforded by published reports. 

Any person can submit a complaint to 
any division and rely upon responsible 
action. Bar associations are afforded a 
practical method of influencing the prac- 
tical operation of the court at all times. 
Under our impersonal system at the pres- 
ent time the litigant who sustains injury 
from the faulty operation of rules or the 
improper conduct of judges has no relief 
save through a course of appeal. This is 
no practical remedy in most instances. 

But it is on the affirmative side that the 
meetings deserve the most credit. They 
will inevitably inculcate a pride of service 
and an ambition to excel. They will make 
the judges their own critics and induce 
them to act before defects have become so 
notorious as to arouse public complaint. 
They will make available to all judges the 
special experience acquired by the few and 
set a standard of accomplishment based 
upon the attainments of those best quali- 
fied. Responsibility will be created for 
judicial performance of all kinds, whether 
in the exercise of the essential judicial 
function, the administrative function or 
the rule-making function. The judiciary 
of the state will inevitably become a wieldy 
body with a policy, and that policy one of 
efficient public service. 

Selection and Retirement 


Up to this point we have considered 
powers and the organization appropriate 
to their successful functioning. The ques- 
tions involved in the selection of judges 
and their tenure of office are entirely in- 
dependent and are so treated in the draft 
act. The organization as formulated can 
be utilized in connection with any estab- 
lished method of filling judicial office. 

Concerning the best ways of selecting 
judges there are radical differences of 
opinion and doubtless will be for a long 
time to come. The idea is generally held 
that there are but two kinds of selection 
and tenure, namely, appointment by the 
governor for life tenure, and popular elec- 
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tion for short terms. But there are con- 
ceivably other sources of appointive power 
and innumerable variations upon the form 
of appointment and tenure. We have at 
the present time great diversity of practice 
in various states and a great deal of ex- 
periment, the end of which is not to be 
foreseen. In many places the dissatisfac- 
tion with existing methods justifies thor- 
ough study of all the facts and the 
principles to be derived from them. 

At the present time we have a survival 
of the original American system—ap- 
pointment of judges by the governor to 
serve during good behavior. Removal by 
impeachment or a vote of both houses of 
the legislature is provided as a safeguard. 
We have also appointment by the gov- 
ernor for a term of years. Then we have 
states in which judges are chosen by the 
legislature. In a majority of states judges 
are elected by popular vote, with terms 
ranging from twenty-one years to four 
years or less. There is like diversity with 
respect to nominating methods. 

It is possible that any of the existing 
plans will work well under certain condi- 
tions. Where the results are already satis- 
factory there should be no experimenta- 
tion with new forms. The unification of 
the courts and the exercise of the 
rule-making function can proceed without 
change in respect to the manner of select- 
ing and retiring judges. 

But it is undeniable that dissatisfaction 
exists in many quarters. It is appropriate. 
therefore, that a judicature act should sub- 
mit certain principles which should govern 
in any attempt to improve methods of 
selecting and retiring judges. 

In a note on this subject the draft con- 
tains a condemnation of the judicial recall 
for reasons too well known to call for re- 
capitulation. Opposition is also recorded 
to the suggestion that the chief justice 
should be a minister of justice having no 
judicial functions. “It is important that 
the chief justice be a judge with judicial 
functions; that he carry weight and pos- 
sess experience as a judge and be subject 
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to the proprieties of conduct that judges 
observe and that he be not under pressure 
from the executive.”* 

It is proposed, therefore, that the chief 
justice be elected, at least in any state ac- 
customed to the election of judges. The 
office is so conspicuous that it could not 
fail to receive the popular attention which 
is necessary to successful use of the elec- 
tive method. The office calls for execu- 
tive capacity, a quality which the elec- 
torate is qualified in considerable degree 
to discern’ And because the office is 
largely executive in character it appears 


desirable to make the tenure compara- 


tively brief so that the people may at in- 
tervals of four, or six years, pass upon the 
work done by the chief executive of the 
judicial system. 


Election of County Judge 


The office of county judge is also one 
which can be filled by popular vote with 
a high average of success. The consti- 
tuency is relatively small and the office 
conspicuous. Nominations are limited to 
the members of the local bar. Whereas 
the community can have no first-hand 
knowledge of lawyers in other counties, it 
has its own lawyers pretty well placed with 
respect to their honesty, steadiness, execu- 
tive capacity and general ability as law- 
vers, 

The office of district magistrate, on the 
other hand, should most emphatically be 
non-political or else the substantial citizen 
will be virtually barred from this office. 
The magistrate is in such close relations 
with the county judge, being practically 
a deputy, that his superior should have a 
voice in his selection. But to give the ap- — 
pointive power outright to the county 
judge would be to subject him to con- 
tinual solicitation and petty intrigue, and 
tempt him to build up a political machine 
for his own benefit. A better way is to 
have the county board choose the magis- 
trates, subject to the consent of the county 


*An interesting argument in opposition to 


this theory will be found in the article in this 
number entitled “Unified Courts. 
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judge, and this method is provided by the 
act. 

It is in the choice of judges for the 
higher courts that the elective plan is least 
adaptable. If every lawyer were fit to be 
judge any system would suffice. But judi- 
cial ability is the sum of qualities of mind, 
heart and training not often combined. 
Nor are the qualities readily discernible 
by a majority of the voters. The same 
reasoning which is accepted as final in re- 
gard to the selection of technical experts 
for public service applies especially to the 
office of judge. Although popular election 
of judges has many lucky accidents to” 


rely on it fails to justify itself generally © 


by a high and uniform standard of accom- 
plishment. No refinements as to direct 
nominations and non-partisan ballots can 
confer on the voters the wisdom required 
for the selection of the ablest: lawyers for 
judicial office. The accidents involved will 
forever bar from the public service many 
of the lawyers best qualified for judge- 
ships. 

The draft act undertakes to formulate 
the best method of delegating the power 
of selection and recommends it for trial 
in states where existing methods are not 
affording satisfaction. The need is for the 
selection of judges by a competent author- 
ity, chosen by the electorate expressly for 
this service and charged with responsi- 
bility for the due administration of justice. 
The head of the unified state court is such 
an authority. None is better qualified 
than he to pass upon the relative merits 
of eligibles. No other person or official, 
nor even the public, can have a more sin- 
cere motive in making wise selections, for 
the success of the chief justice must rest 
largely upon the qualities and work of the 
associate judges. 

So the selection of judges of the higher 
branches to fill vacancies is given to the 
chief justice. His appointments to the 
Court of Appeal must be made from 
among judges already in this court or 
from Superior Court judges who have 
served at least one year. And in the ap- 
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pointment to fill vacancies in the Superior 
Court the chief justice is not. obliged to 
obtain consent or confirmation from any 
other authority, as this would introduce 
log-rolling and destroy real responsibility. 
It is suggested as a practical check upon 
the appointing power that selections, or a 
share of them, be made from a public 
eligible list. On this point a note to the 
draft says: 


Eligible List Explained 


The effort to secure good material for 
judges is not very different from the effort 
to secure technical skill in other branches 
of the public service. Yet the idea of hold- 
ing civil service examinations for the pur- 
pose of securing an eligible list from which 
to appoint some at least of the rank and 
file of judges would probably not prove sat- 
isfactory. The qualifications of a judge are 
not to be discovered by any such rough 
single test as a civil service examination. 
They can only be ascertained by the close 
observation by experts of a professional 
career in which the individual is brought 
constantly to the test in the handling of 
litigation in the courts. This at once sug- 
gests that if any eligible list is to be made 
up it should be done by the vote of the 
judicial council. This body is composed of 
the chief justice, the presiding justices of 
the divisions of the Superior Court and the 
presiding justice of the County Courts, and 
two judges appointed by the chief justice. 
Here we have a committee admirably 
adapted to canvass the standing of lawyers 
appearing in the different divisions and 
branches of the court. Furthermore, the 
members of the judicial council are vitally 
interested in having the court and the differ- 
ent divisions recruited from the best ma- 
terial available. Why, then, should not a 
public eligible list be created and members 
of the bar appointed to it by the judicial 
council? 

To give those securing places on the list 
a proper distinction, the members should 
be limited to twice as many as there are 
judges in the court. Only those should be 
qualified to go upon such eligible lists as 
were qualified to be appointed a judge of 
the court and who were willing to accept a 
position as such judge if appointed. Vacan- 
cies in these lists should occur by death 
or resignation of the appointees or by reason 
of their failure to continue to comply with 
the rules qualifying them for appointment, 
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or by vote of the judicial council. Then in 
order to give the eligible list a proper 
standing, it should be provided that every 
other or even every third appointment by 
the chief justice of a judge in any division 
should be made from the eligible lists for 
judgeships for that division. 

Such a scheme would probably provide 
a list of men of ability from which selec- 
tions could be made. It is not improbable 
that with such a list constantly before the 
lawyers and the public, a chief justice would 
hesitate to go outside of it for any of his 
appointments, unless there were very good 
cause for so doing. Such a plan would also 
operate to give a chief justice an influence 
over his successor’s appointments to the 
bench, since the successor would very likely 
be obliged to select some judges at least 
from an eligible list which had been filled 
by a preceding chief justice and judicial 
council. It would also give the presiding 
justices an opportunity legally to express 
their wishes and preferences as to who 
should be given places in the different divi- 
sions of the court. Furthermore, the 
creation of such an eligible list would intro- 
duce a valuable element of promotion at the 
bar. It would result, if successful, in the 
designation of men of special fitness in the 
handling of litigation before the different 
divisions of the court. 


The act provides that the appointments 
by the chief justice to fill vacancies in the 
higher courts shall be for terms so brief 
as to be practically probationary. Judges 
so appointed are subject to impeachment, 
to removal by legislative vote, to removal 
by the judicial council upon a trial for 
cause shown, and to election by the voters 
at regular intervals. This last provision 
is accomplished by having the names of 
judges who have served three years after 
appointment submitted to the voters at 
every election at which a chief justice shall 
be elected. Election of an associate judge 
at such election confirms hinr in office for 
a second term of six years, when, if he 
shall again be elected he shall hold for 
nine years. 

The ballot is to arrange the names in 
classes and submit to the voters the sim- 
ple question whether each judge named 
thereon shall be continued in office. If not 
so continued then a vacancy exists to be 


filled by appointment. It may be said on 
behalf of this plan that it affords the elec- 
torate every opportunity which could rea- 
sonably be demanded to get rid of an 
undesirable judge. At the same time it 
is far better calculated to encourage inde- 
pendence and conserve judicial experience 
than the ordinary competitive election. 
The voters are passing upon the question 
of retaining a judge whose qualities have 
been observed over a period of at least 
three years and the issue is not clouded by 
the confusing claims of rival candidates. 

Unless bad selections are made it is 
highly important that judges should serve 
for long terms. The office should afford a 
life career. Popular control is a good 
thing in order that the electorate may 
realize a responsibility, but the terms of 
its employment should be so shaped as to 
avoid disastrous accidents. It should not 
result in the very evil ascribed to the judi- 
cial recall, namely, that of injecting into 
every civil and criminal cause the personal 
interest of the judge. With expert selec- 
tion in the first instance, by an official 
whose own success depends upon able asso- 
ciates, although opportunity is afforded 
for getting rid of unworthy judges, the 
plan would result in long average tenure, 
and this is something needed quite as 
much as ease of removal. 

There is reason indeed for believing 
that at this stage of our progress there is 
undue concern about means for retiring 
judges. The esprit de corps which will 
necessarily develop in a unified court, the 
force of example, the opportunity for 
regulation of administrative conduct and 
for discipline either private or public, will 
make the actual employment of the several 
means for retirement exceedingly rare; 
and yet they should exist. 

When a vacancy occurs in the office of 
county judge it is to be filled by election 
in the manner that the community is ac- 
customed to. After four years’ service, 
when an election for chief justice is held, 
the county judge, if willing to serve 
longer, is to have his name submitted on a 
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non-competitive ballot. If not retired he 
is to hold for six years and a third election 
confirms him in office for an additional 
term of ten years. 


The Metropolitan Court 


Reorganization and unification of the 
several courts of the typical large city is 
especially needed. To meet this need the 
American Judicature Society drafted its 
model judicature act for a metropolitan 
district. This provides a single court in 
which is lodged all but appellate jurisdic- 
tion. The adoption of the unified court 
for a state still leaves room for special 
organization in the largest cities. There 
is no difficulty in making the specially or- 
ganized metropolitan court a part of the 
unified state court. It will simply form 
one of the districts and divisions of the 
Superior Court, and its executive head, 
instead of being known as “chief justice 
of the metropolitan district court,” will be 
“presiding justice of the . divi- 
sion,” and a member of the judicial council 
of the state. The metropolitan division 
should retain its complete organization, 
with its own local judicial council, which 
will exercise powers of regulation and 
rule-making subject to the judicial council 
of the General Court of Judicature for the 
state. 

It is not easy to say when a city is large 
enough to warrant special organization 
and local powers of administration. The 
state-wide act might afford sufficient or- 
ganization for counties having up to 
200,000 population. In such a county 
there would be five associate county judges 
subject to supervision by the county judge. 
Together they would exercise all the in- 
ferior jurisdiction within the city, and 
have magistrates to assist them elsewhere 
in the county. There would be in that 
county, as judges of the local division, as 
many Superior Court judges as might be 
needed, and no conflict between the two 
classes of judges is to be presumed, be- 
cause all are parts of one unified state 
system. This plan would be a vast im- 
provement over the complicated and un- 
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regulated system now existing in all such 
communities. 

A county of 200,000 population would 
have from ten to twelve judges in all and 
at about this point of growth it would be 
well to create the special metropolitan or- 
ganization, if it did not precede the state 
organization. The larger the city and the 
larger the staff of judges, the greater the 
need for unification of the administrative 
power. While there are many states which 
have no such metropolitan center, and so 
would not be concerned with this side of 
the problem, there are others in which 


_ there should be one or more metropolitan 


courts, each forming an integral part of the 
unified state court. In these larger cen- 
ters there is no need for waiting for state- 
wide unification. The benefits are most 
needed by the larger cities. A demonstra- 
tion in them of the successful working 
of the principles involved will hasten 
the adoption of thorough organization 
throughout the state. 


Recapitulation 


A General Court of Judicature embrac- 
ing every judge in the state and exercis- 
ing all judicial power. 

Three general divisions: one for local 
and limited jurisdiction; one for nisi 
prius jurisdiction; and one for appellate 
jurisdiction. 

A judicial council to comprise the heads 
of all divisions and to exercise adminis- 
trative and rule-making powers. 

A chief justice to preside over the coun- 
cil, appoint divisional heads, and generally 
supervise the entire system ; to collect and 
publish full statistics of all the work of 
the courts. 

Meetings of the judges in divisions from 
time to time, and once a year altogether, 
to receive complaints concerning the ad- 
ministration of justice and to discuss 
methods for increasing the quality of the 
service rendered. 

For states in which existing methods of 
selecting judges is not affording satisfac- 
tion, appointment of appellate court 
judges by the chief justice, when vacancies 
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occur, from the Superior Court. Appoint- 
ment by the chief justice to fill vacancies 
in the Superior Court. Submission of the 
names of all judges periodically on a non- 
competitive ballot. 

The Act and the Constitution 

The act is accompanied by a draft for a 
constitutional article in support of it. In 
order to protect the court of last resort in 
its prerogative of passing finally upon the 
constitutionality of acts of the legislature, 
the article defines the number of judges in 
the Supreme Court division, its jurisdic- 
tion, the mode of selecting and retiring 
such judges, and their salary. The first 
section is as follows: 

Section 1. The judicial power of the state 
shall be vested in one Supreme Court and in 
such inferior courts as the legislature may 
from time to time ordain and establish; 
provided, however, that the legislature shall 
have power and authority to place the judi- 
cial power of the state in a single General 
Court of Judicature, in which the Supreme 
Court shall be a division of the Court of 
Appeal and shall have all the power and 
authority, and shall be organized and con- 
stituted, as is by this constitution provided 
for the Supreme Court. 

The effect of this section is to permit of 
legislative change of all parts of the Gen- 
eral Court except the Supreme Court divi- 
sion of the Court of Appeal. The highest 
prerogative of the judiciary is protected 
against legislation but the organization 
and powers of other divisions than the 
Supreme Court division are capable of 
alteration from time to time if the legis- 
lature believes that change is desirable. 
At the same time these two elements are 
made to work together in a single unified 
structure. 

The act and the article in support of it 
are so intimately related that it is fitting 
that they should be adopted together. 
This is possible through the submission of 
the act to a vote as a schedule attached to 
the proposed constitutional amendment 
(or new constitution). This permits of a 
saving in time and also enables the elec- 
torate to know what sort of a unified court 
is to result from the adoption of the pro- 
posed amendment. 
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Provision is made that, in case the 
judiciary article is adopted, but not the 
act, then “until otherwise provided by the 
legislature in a manner not inconsistent 
with any of the provisions of this consti- 
tution, the judicial power shall be vested 
in and exercised by the system of courts 
inferior to the Supreme Court, provided 
by law at the time of taking effect of this 
constitution (or amendment to the consti- 


-tution). 


This would confer upon the legislature 
power to create a unified court at any 
future time. 


In Conclusion 


‘While constitutional change is involved 
in the adoption of a unified system it 
should be noted that there is nothing in 
the proposed act which is in opposition to 
the spirit of our constitutions. The lan- 
guage which it is necessary to omit from 
the organic law in order to effectuate the 
needed changes is little more than sur- 
plusage. The plan proposed, in its larger 
outlines conforms more closely to the 
spirit of our institutions than existing 
systems. It effects a genuine separation 
of powers by confirming in the judiciary 
the rule-making power which in the past 
sixty years has been usurped by the legis- 
lature to the detriment of both branches 
of government. At the same time it re- 
serves to the legislature its proper author- 
ity with respect to such changes in court 
organization and procedure as are truly 
legislative, and not a matter of rule- 
making. Administrative control, subject 
to legislation, is placed in the judicial de- 
partment, just as control of any depart- 
ment should be exercised primarily by the 
department itself. 

The checks that are provided are not 
the customary checks which work directly 
to destroy unity of responsibility. They 
are checks of a democratic nature. The 


court must perform its duties in a manner 
to justify it to the legislature, the public 
and especially the bar, which is the natural 
source of expert criticism. Means for en- 
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abling it to perform its duties creditably 
and to permit the legislature, the bar and 
the public to know what is being done at 
all times, are provided by the system of 
statistical reports. Criticism under such 
conditions of enlightenment is sure to be 
constructive. The unified court can never 
come into serious conflict with those it 
serves because it is at all times subject to 
the critical influences of the bar and the 
public and to ultimate control by the legis- 
lature (except in the particular function 
of interpreting the constitution). 

Any fairly complete judiciary system 
will appear complicated at first sight. 
This is quite inevitable. Here is an en- 
tire department of government, doing a 
great variety of things, throughout all 
parts of the state, both urban and rural. 
From the punishment of the petty mis- 
demeanant to the interpretation of the 
constitution there is a great range of 
activities, but all intimately related. The 
judicial power of the state is a unity; the 
vehicle through which it functions should 
likewise be unified, and until it is there 
will never be a high degree of efficiency, 
either on the legal, social or economic 
sides. 

The existing organization, in the typical 
state, is far more complicated than the 
proposed system. If any person doubt 
this, let him undertake to chart the sys- 
tem he is familiar with and compare the 
result with the diagram illustrating the 
proposed uniform court. 

It is common to base the theory of the 
unified court on the principle laid down 
by the American Bar Association, wherein 
administrative needs are emphasized. But 
if one approach from the principle that 
procedure should consist, in all its details, 
of rules of court, he will arrive at the 
same point, for the rule-making power im- 
plies, necessarily, a wieldy and logically 
ordered structure if it is to be exercised 
with opportunity for complete success. 

What is needed of an organization act 
is simply the creation of an environment 
conducive to the utilization of the full 
powers of the individual judges. To this 
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end the judges must be given a voice in 
making the regulations under which they 
shall work. By recognizing this need and 
providing for it the independence of the 
judiciary is set upon a firm foundation. 
Its responsibility is made practical and 
genuine rather than theoretic and 
doubtful. 


CRITICISM BY LAW JOURNAL 


One of the reasons why the wide dis- 
cretionary powers over the course of a 
litigation, which are reposed in the Eng- 
lish judges, do not lead to favoritism and 
abuse is the presence in London of a num- 
ber of legal journals, published weekly, 
which are always independent in tone and 
keep alive an interested watchfulness in 
the business of the courts. On October 
20th, 1917, several of these weeklies re- 
ferred to the recent retirement of Mr. 
Justice Ridley, after twenty years of serv- 
ice as a member of the King’s Bench 
Division, with a frankness that is illumi- 
nating to readers overseas. 

The Law Times said: 

“It is difficult to write with reference to 
the retirement of this learned judge. As Mr. 
Edward Ridley, Q. C., the official referee, he 
displayed qualities which made his court 
greatly sought after by litigants and their 
advisers. As Mr. Justice Ridley, he proved 
a bitter disappointment to those who wel- 
comed his promotion some twenty years 
ago.” 

The Law Journal said: 

“* * * Mr. Justice Ridley, who has re- 
signed after twenty years’ service on the 
bench, has been succeeded by a younger 
man who is not likely to commit the mis- 
takes by which the late senior judge of the 
King’s Bench Division marred his judicial 
career.” 

Frequently during his term of office the 
judge referred. to was the subject of 
equally outspoken criticism in these and 
other legal journals. The appointing 
power naturally must take such critics into 
account in making its selection, and after 
appointment a judge will bear them in 
mind. Needless to say, the instances are 
rare when, as in this case, an error of 
judgment persists so long. 
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Unified 

If one were to ask a group of intelligent 
men, whether lawyers or laymen, what 
they considered the most essential func- 


tion of the state, it is safe to say that the 
general consensus of opinion would be 


that the administration of justice was its- 


most essential and elementary obligation: 
And yet, paradoxical as the assertion may 
sound, it is nevertheless strictly true that 
the state of California has not yet under- 
taken to discharge this obligation. Not 
but that the state enacts through its leg- 
islature a vast quantity of law and that it 
creates by the instrumentality of its higher 
courts an even larger body of law through 
the process of interpretation of statutes 
and declaration of the common law. But 
save in the cases of some of the more mod- 
ern statutes, of which the Railroad Com- 
mission and the Employers’ Liability 
legislation are the most notable examples, 
the administration of this law is not en- 
trusted directly to the immediate agents 
of the state. Even in the most vital mat- 
ter of the criminal law, there is scarcely 
any intervention by the state authorities, 
though the proceeding is designated as 
one by the people of the state. The de- 
fendant charged with the commission of 
a felony is arrested by a policeman ap- 
pointed by a city, has his preliminary 
examination before a police judge elected 
by the voters of a city, or perhaps, before 
a justice of the peace elected by the voters 
of a part of the city. The information 
against the defendant is filed by a district 
attorney, with the clerk of the superior 
court, both of whom are county officials. 
A jury of citizens of the county is sum- 
moned by the county sheriff to try the 
defendant. The superior judge who pre- 
sides over the trial is a citizen and resi- 
dent of the county, and, like the minis- 
terial officers, the sheriff, the clerk and the 
district attorney, an elective county officer, 


*A paper written by Prof. Orrin Kip Mc- 
Murray, School of Jurisprudence, University 
of California, and read by him at the Septem- 
ber, 1917, meeting of the California State Bar 
Association. 


Courts 


subject, like them, to recall by the votes 
of the people of his county. He differs 
from the other officials only in the fact 
that he must be selected from a profes- 
sional class. Everything connected with 
the detection and prosecution of crime 
from arrest to judgment is left to the 
local authorities, and this even in a case 
of the most serious import, such as treason 
against the state or murder. 

Only after conviction, and never after 
acquittal, does the State, in general, at- 
tempt to deal with the crime. The review 
permitted to be made by the Supreme 
Court upon questions of law alone has, in- 
deed, a most important regulative effect 
in preventing convictions in the face of the 
law. But the power of review manifestly 
cannot control the countless details that 
depend ultimately upon the discretion of 
the magistrate and the ministerial acts of 
the officials. Judge McFarland once said 
very truthfully: “When you go into an 
appellate court you have only a skeleton 
of a case. There is no flesh and blood. 
Only a ghost of it.” 

The judicial administration of the civil 
law is in the same position as that of the 
criminal law, almost entirely conducted by 
local officials. Calling the trial court the 
Superior Court of California does not 
make it so, nor does the fact that the coun- 
ties, municipalities, cities and townships 
are, in legal theory, arms or organs of the 
State. The men who handle the machinery 
are without exception selected by the peo- 
ple of the counties and are responsible to 
them. 

In the case of the less important crim- 
inal offenses and of minor civil litigation, 
there is not even the opportunity for a 
post mortem by magistrates selected by 
the people at large, and presumably repre- 
senting the average opinion of the State. 
The local magistrates in such matters are 
vested with autocratic power, with respect 
to the decision of the matter, equal to 
those which Nicholas Romanoff exercised 
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in the days of his prosperity. A bibulous, 
though able, Superior judge once re- 
marked: “In justices’ court appeals, I 
am the Supreme Court.” 

What is true of California in respect to 
the breaking up of the judicial power 
among small units is true, in greater or 
less degree, of nearly all the states of our 
Union. So universal is the phenomenon 
that this theory of judicial action might be 
called an American theory. Certainly no 
other modern people have carried the 
practice to so great an extent as have ours. 
And the tendency toward the abandon- 
ment of the legal theory of sovereignty at 
least in respect to judicial administration 
has been a progressive one. Our originai 
states universally appointed their trial 
magistrates, either through the instru- 
mentality of the executive or of the legis- 
lature. The first elective judges were 
usually elected by the state and traveled 
circuit, frequently acting alternately as 
appellate and trial judges. It was this 
system which the committee on judiciary 
in our first constitutional convention sug- 
gested for adoption, but because of the 
wide extent of the State, the then rather 
novel plan of electing trial judges from 
large districts was substituted by the con- 
vention. Thirty years later the present 
plan was adopted, under which the Su-, 
perior Court judges are elected in their 
counties. It is beyond doubt that the able 
lawyers who drafted the judiciary clause 
in our present constitution did not con- 
sciously do so for the purpose of decentral- 
izing the judicial system. What they had 
in mind was the provision of a sufficient 
number of judicial officers who might be 
readily available to those demanding jus- 
tice. And doubtless in the other states in 
which the county was selected as the judi- 
cial unit, similar purposes dominated the 
draftsmen. But the result has been to 
produce a system of judicial administra- 
tion, in which local conditions exercise the 
maximum of influence. 

Localized administration makes for 
localized law. Law is inevitably adminis- 
tered differently in an industrial center 
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and in an agricultural community. State- 
wide prohibition laws will be enforced 
with strictness in one county, with laxity 
in another, even where magistrates exer- 
cise all lawful influence to procure con- 
victions. And where magistrates and 
prosecuting officers are to a considerable 
degree affected by local sympathies or 


prejudices, the variations between the 


ideal standard and the working standard 
will be sensibly increased. When the mir- 
ror is broken into a hundred bits, there 
will be a hundred angles of incidence and 
reflection. 

If the law were an abstract system of 
logical principles, to be applied with ruth- 
less impartiality to definitely proved and 
provable facts, nothing could be worse 
than a thoroughly localized system of judi- 
cial administration. And in so far as 
some parts of the law—and those which 
fall most under the cognizance of our pro- 
fession—do consist of such principles and 
their application to such facts, the system 
unquestionably works with less efficiency 
than one where the administration is cen- 
tralized. The latter system is no doubt 
likely to secure better technicians. If our 
legal training and experience served to 
produce a type of constructive jurists able 
to cope with the new problems of the law 
in a broad and scientific spirit, it would 
be eminently desirable that such men 
should be employed directly by the state. 
But, it may be doubted whether our most 
learned lawyers, educated in the analytical 
school which pictures our unwritten law 
as the best of all possible systems in the 
best of all possible worlds, or our most 
successful ones, who have laid up treasures 
upon earth in their capacity as convoys 
guarding the merchant ships of wealth 
against the submarines of the ambulance 
chaser and the professional minority 
stockholder, are better equipped for ad- 
ministering the “living law” than are 
those who have accumulated votes instead 
of dollars or learning by joining the fifty- 
seven varieties of fraternal orders. If 
the question be the live one whether Bill 
Stump is or is not a “moron,” the “joiner” 
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is at least as likely to be as much of an 
expert as the clubman or the animated 
corpus juris. That, of course, does not 
concede that it would not be better to have 
somebody settling such questions who had 
systematically learned something more 
about imbeciles and “morons” than could 
be picked up even from a large acquaint- 
anceship in fraternal orders. 
Charles Stuart Calverley ends 
“Verses on Hearing the Hand Organ”: 
“Tis not that thy mien is stately, 
Tis not that thy tones are soft; 
’Tis not that I care so greatly 
For the same thing play’d so oft; 
But I’ve heard mankind abuse thee; 
And perhaps it’s rather strange, 


But I thought that I would choose thee 
For encomium as a change.” 


his 


The same excuse may serve for my faint 
praise of the “popular” judge. 

It is abundantly clear that different 
sorts of law require different sorts of 
administration. The decision of questions 
involving the foreclosure of mortgages or 
the relative rights of users of water on 
the streams of the State requires a kind 
of experience and a type of mind different 
from that involved in the determination 
of a family quarrel or the administration 
of estates of decedents. And hitherto we 
have lumped together everything that we 
have chosen to call law and left its hand- 
ling to more or less inexpert magistrates. 
The specialization which in the business 
and industrial world has made for 
efficiency has hardly begun to find any 
recognition in the administration of jus- 
tice. To be sure, when our people recently 
determined that the regulation of public 
service companies demanded a different 
sort of treatment than the common law 
could give with what Professor Freund 
calls its spirit of “indifferent neutrality,” 
they created specialist judges and freed 
them from the trammels of ordinary civil 
procedure and from the localizing in- 
fluences which dominate the general ad- 
ministration of the law. The Industria) 


Accident Board is another modern court 
recognizing the principles of specializa- 
tion and independence of local control. It 
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is interesting to note that in both cases 
the power of review is left in the Supreme 
Court, stripped of certain inconvenient 
limitations which interfere with the review 
of ordinary civil and criminal proceedings. 
The same tendency which has preserved 
the Supreme Court as strictly a state court 
has operated to continue in that court the 
judicial power with respect to public serv- 
ice corporations and industrial accidents. 
Apparently there is a desire to preserve 
some sort of harmony in the general out- 
lines of our legal system. The Supreme 
Court acts as a great co-ordinating tri- 
bunal, for the guidance of all other tri- 
bunals in determining and declaring the 
law. 

But while the Supreme Court is enabled 
hy its work of review to remedy gross 
irregularities in law, it can by no means 
direct the ordinary details of administra- 
tion. For example, it is safe to say that 
the Supreme Court today never disturbs 
judgments for errors in rnin © on special 
demurrers by trial judges. judges 
and lawyers spend considei..sie time in 
debating such questions as whether an 
allegation that defendant refused to pay 
is equivalent to an allegation that he 
did not pay. A very large portion of the 
time of the trial judges is occupied in 
listening to arguments on matters which 
can by no posibility have any more effect 
upon the ultimate determination of the 
case than the determination of the ordi- 
nary special demurrer. Notwithstanding 
the fact that a vast quantity of litigation 
involving industrial accidents and pub- 
lie service companies has been taken away 
from the trial judges, there has apparently 
been no relief. More judges are required 
to do the work than were needed before 
the new tribunals were constituted. 

There is manifestly only one way in 
which the details of judicial administra- 
tion can be regulated and that is by hav- 
ing some official charged with that duty. 
The various elements to make a good 
working judicial system are already pres- 
ent but the cement is lacking to bind 
them together. The creation of a com- 
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missioner of justice or superintendent of 
justice, with appropriate assistance would 
in great part furnish the missing bond 
The general plan of such an office was 
suggested by the joint committee of the 
legislature and of this association, but it 
failed of approval by the legislature. It 
is true that the plan is an innovation so 
far as our country is concerned, and 
as such, it is conceded, it deserves 
most careful consideration before adop- 
tion. But if our state is ever to embark 
upon the experiment of seeing that jus- 
tice is administered, then some central 
body of control is absolutely essentia:. 
It is perhaps worthy of note that this 
is the only country in the world which 
has no ministry of justice. Even Eng- 
land, which spurns the name, practically 
has the germ of the institution in the 
peculiar office of the Lord Chancellor, 
a cabinet officer who presides over the 
House of Lords, appoints all the judges 
of the kingdom, and ranks highest in the 
judicial hierarchy. 

It is not suggested that we should 
blindly imitate foreign institutions, and 
it is quite unbelievable that our people 
would tolerate so much centralization of 
power and such a combination of judicial, 
executive and legislative power in one man 
as is represented by the chancellorship. 
But when an institution is found in every 
civilized country but one, there is at least 
a presumption that the idea represented by 
it deserves careful consideration. And 
since we have been drawn into the 
European war, it has become apparent 
that, much as we might have chosen to 
have lived behind the Chinese wall of 
our own institutions, it has become im- 
possible for a great modern nation to so 
live. We can no longer take refuge in 
the argument that this or that course of 
conduct is un-American; we must solve 
the more difficult question—is it right or 
wrong, expedient or inexpedient ? 

A commissioner of justice even though 
endowed with the minimum of power 
would, it is submitted, be a most useful 
and important official. First, he could 


collect statistics in respect to the amount 
and character of litigation and with 
respect to the way it is disposed of. There 
can be no really intelligent criticism either 
of personnel or of the system until it is 
known what the system is doing. Any 
business man, though his business be of 
the humblest character, knows that he 
must keep a record of his business tran- 
sactions. This is not done for the courts. 
Second. He might recommend or advise 
with the legislature upon the need of 
creating new judgeships. As it is now, this 
matter is determined without any funda- 
mental data. Some comparative facts may 
be interesting. In 1900, Massachusetts 
had a population of 2,800,000, England 
one of 32,527,000. Mr. Moorfield Storey, 
criticising his own state in this respect, 
states that Massachusetts at that time had 
51 judges in her higher courts, England 
34 in the corresponding ones; that Massa- 
chusetts had 144 judges altogether, Eng- 
land 93, including the county court judges 
with jurisdiction in cases involving less 
than £100. California before the last legis- 
lature created additional judgeships had 
134 judges of the Superior and appellate 
courts. No figures are available as to the 
number of police judges and justices of 
the peace. The English courts, to our way 
of thinking, are hardly in arrears, for they 
usually decide cases orally immediately 
after argument. A critic in the Law 
Quarterly Review a few years since bit- 
terly lamented, however, that it often took 
eighteen months, in contested litigation, 
between the commencement of the action 
and its determination on final appeal. 
Germany in 1906 had nearly 9000 judges. 
I have no figures on Russian judges, but 
it was stated in an address to the Amer- 
ican Bar Association in 1900 that Russia 
had one attorney to 31,048 inhabitants. 
the United States one to 699. Manifestly, 
these figures need much interpretation, 
but figures based upon local conditions 
such as a commissioner of justice would 
acquire would prove most valuable in enab- 
ling recommendations concerning increases 
in judicial offices, and necessary legislation 
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in respect to the whole subject of the 
judiciary. Third. The commissioner of 
justice, could bring to the attention of in- 
dividual trial judges the results of gen- 
eral experience. For example, the matter 
of waste of time in non-essentials might 
be avoided—as it now is by many trial 
judges—if they were aware of the best 
practice upon such matters. The com- 
missioner’s official position would enable 
him to bring such matters to the attention 
of judges. A good deal could be done by 
the recommendation of labor-saving de- 
vices, of briefer forms, and the like, both 
for judges and clerks. 

Fourth. The commissioner would be 
the natural adviser for the governor ia 
his task of filling temporary vacancies 
in the courts. He would be the adviser 
of the legislature in enabling it to remove 
judges who through disability or other 
cause had ceased to be proper persons 
to continue to act as judicial officers. 

Fifth. We should have the power of 
appointing from the judges of all counties 
having a number of judges, a presiding 
judge whose business it should be to organ- 
ize the work of the courts upon a more 
effective basis, particularly with reference 
to the assignment of special sorts of busi- 
ness to special judges. The presiding 
judges might also supervise the matter of 
selection of jurors, experts, appraisers, 
referees and the like. He should assign 
judges when necessary from other counties 
for the purpose of relieving the calendars. 
Moreover, he should have the power of 
appointing temporarily to the Supreme 
Court from the Superior judges, as many 
judges as may be necessary to dispose of 
the arrears of business and to keep the 
court reasonably abreast of its work. There 
should be no intermediate courts of appeal, 
but there ought to be a sufficient number 
of judges of the Supreme Court to dispose 
of the normal appellate business. Divis- 
ions should be elastic, and two judges out 
of three should be entitled to render 
opinions. The commissioner of justice 
should have the power of assigning jus- 
tices of the Supreme Court to trial work 
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if the conditions demand it. Usually this 
would not be a desirable thing to do, 
since it would tend away from the prip- 
ciple of specialization. But if it be de- 
sired that a judge of the highest character 
and reputation preside over an important 
ease vitally affecting the commonwealth 
there should be no obstacle in the way of, 
constitution or legislation to prevent him 
from sitting by reason of the fact that 
he has been elected a justice of the 
Supreme Court. It does not make much 
difference whether or not the entire 
judicial system is, in so many words, 
vested in a single court. The essential 
thing is that there should be the utmost 
elasticity in the assignment of work ana 
that artificial lines respecting jurisdic- 
tion should be broken down. This reform 
is, indeed, essential to complete the work 
which our Code of Civil Procedure began. 
A man should no more lose his rights be- 
cause his attorney sues in the Superior 
court when he should have resorted to the 
justices’ court, than he should because 
he sues in law rather than in equity. We 
have got over the first stile—the distinc- 
tion between law and équity; let us now 
go over the second. 

Sith. Everywhere the cry is going up 
that our procedure must be remedied, and 
the consensus of opinion seems to be that 
the only way of doing it effectively is 
to leave it to the courts to determine their 
own rules of procedure. But to do this 
effectively there should be co-operation 
between the trial judges, the appellate 
courts and the bar. The commissioner of 
justice might well create an organiza- 
tion for this purpose made up of judges, 
members of the bar, and if deemed de- 
sirable, laymen. 

Seventh. The commissioner of justice 
might well exercise important functions 
in the selection of judges. The Amer- 
ican Judicature Society has, in its pro- 
posed drafts of judicature acts and other 
publications embodying many of the ideas 
here propounded, suggested that the chief 
officer of the judicial system—called in 
their drafts the chief justice—should have 
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the power of appointing judges, subject 
to a modified right of recall by the peo- 
ple. The plan is so contrary to the per- 
sistent theory of American judicial or- 
ganization, which has continually sought 
to bring the judicial magistrate nearer to 
the popular will, that it must be deemed 
do rest on an insufficient analysis of the 
objective nature of the problems. But 
though it would be impracticable, and if 
practicable, probably inadvisable, to vest 
the power of appointment of trial judges, 
even under limitations, in the head of the 
judicial department, it by no means fol- 
lows that such an official might not serve 
a most important function by way of 
recommendation of judicial officers for 
election by the people. No very good objec- 
tion can be urged against entrusting the 
commissioner with the power to nominate 
a candidate for every judicial position 
without in any other way interfering with 
the direct primary system. Indeed, the 
governor might well be trusted with the 
same power, in the absence of the creation 
of the office of commissioner of justice. 
The candidate thus nominated should be 
designated on the’ ballot as the nominee 
of the commissioner or of the governor, 
as the case might be. The candidates for 
the same office running on direct nomina- 
tion would have no particular designation, 
save in the case of an incumbent. It is 
desirable that an incumbent of a judicial 
office should have the right, without seek- 
ing renomination, to a place on the ballot, 
with an indication that he is an incumbent. 
A candidate’s name might, therefore, 
appear on the ballot both as commissioner’s 
nominee and incumbent. He then relies 
upon two presumptions—that he has had 
judicial experience, and that he has been 
deemed worthy by the overseer of the ju- 
dicial department to be re-elected to his 
position. If the incumbent were not re- 
nominated, it would constitute a criticism 
of the conduct of his office. 

It was urged by the opponents of the 
plan that the commissionership would 
degenerate into a merely formal and per- 
functory office, unless’ the right sort of 


man were selected to fill the position. . On 
the contrary, the man of most ordinary 
character and ability would accomplish 
much if he did nothing more than collect 
the facts regarding the judicial system ot 
the State. Who now knows anything 
about the number of complaints filed, the 
number of cases tried, the statistics of 
crime, the cost of administering the law? 
A clerk whose business it should be to 
collect these facts and report them to 
the governor and the legislature would 
aid immeasurably in securing the proper 
working of our now uncoordinated ju- 
dicial system. The man of most ordinary 
capacity filling this office could perform 
the duties of regulating the calendars, 
assigning and reassigning judges, and the 
like. There is no doubt that an able and 
original man would achieve much more 
than a merely routine official, but even 
the latter would perform important func- 
tions in the unification of the judicial 
system. 

Other critics found fault with the plan 
because it did not go far enough. Some 
thought the commissioner should have 
positive powerg and duties with reference 
to the discipline of judges. Such a power 
is too great to place in the hands of any 
one man, or in the hands of any group 
of men, other than the legislature, where 
it now lies. The dormant power of re- 
moval now resting in the legislature might 
in a case of gross dereliction on the part 
of a judge be brought into action at the 
request of the commissioner. As it is 
now, there is no responsible person or 
group of persons to urge legislative action 
in such cases. If there were, the power 
would be used in cases of necessity. In 
the draft of the proposed Judicature Act 
prepared by the American Judicature So. 
ciety, provision is made for the removal of 
judges upon hearing by the judicial coun- 
cil, a body made up of the judges of the 
state and presided over by the chief jus- 
tice, the official corresponding to our pro- 
posed commissioner. The power is not 
needed, especially in our State, where’ 
either the legislature or the people may 
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now remove a judicial officer. On theory, 
also, it seems unsound to place in judicial 
officers the power to remove or to appoint 
other judicial officials. 

It should not be lost sight of, and is, 
indeed, the fundamental feature of ou 
proposed plan—and this is the central 
feature, it is believed, of the American 
Judicature Society’ plan—that the com- 
missioner is not a judicial but an execu- 
tive officer. For that reason, it is sub 
mitted, it is better to call him commis- 
sioner or superintedent of justice rather 
than chief justice, since the latter title 
has a judicial connotation. It is probably 
a matter of indifference whether he is 
elected by the people or appointed by the 
governor, especially as he is subject to 
recall.* Logically, he should be elected, 
but practically it may be easier to secure 
suitable officials through appointment. 
His term should not exceed that of the 
governor, for presumably he will be carry- 
ing out to a degree theories and practices 
endorsed by the governor or the people 
who elected him. Indeed, essentially nue 
is the connecting link between the political 
parts of our government and the judicia) 
department. 

Any satisfactory reform must proceed 
from an objective and realistic basis. The 
sound reformer must consider existing 
institutions, theories, prejudices and pre- 
conceptions. We must not in altering our 
judicial system lose sight of what has 
already been accomplished by our people 
in the direction of adjusting the law de- 
clared by the courts with actual law. Our 
definition of law cannot stand on an 
abstract basis which fails to reognize the 
facts of modern life. And our judicial 
organization must equally reflect those 
facts. Apparently our people want many 
judges, without too great prestige, and 
cheap justice; the English people on the 
other hand want few judges with great 
prestige and expensive justice,—they want 
to deter ordinary litigation. One system 
seeks a plan whereby to let people come 


*Prof. McMurray is here speaking of the 
situation in California, not of the model judi- 
cature act. 
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before magistrates with their grievances ; 
the other is willing that they should settle 
most of their disputes without magistrates. 
In our country the statistics of litigation 
and of crime both show remarkable in- 
creases; in England, both crime and liti- 
gation have decreased. These phenomena 
show that the student of judicial organiza- 
tion must go below the surface. He must 
discover, if possible, the ideas, the precon- 
ceptions, the psychology of custom, upon 
which institutions rest. 

There are some features in our State 
development of the judicial system thav 
should not be lost sight of in proposing 
reforms. First, it is obvious, as has been 
pointed out, that the people wish to be 
in rather immediate touch with their trial 
magistrates. Second, the principle of 
certainty of tenure has practically been in- 
troduced—reasonably fair judges are, in 
most of our counties, able to be re-elected 
as often as they choose to run. The 
partisan principle has been almost wholly 
abandoned. Third, the system of promo- 
tion of judicial officers has become estab- 
lished. All sixteen judges of our Su- 
preme Court and Courts of Appeal have 
been promoted from the Superior courts, 
and a great many of our Superior judges 
have been promoted from police justices’ 
courts. Moreover, a large proportion of 
our judges have gone into judicial posi- 
tions when very young men and before 
they have had much experience in prac- 
tice. They gain their experience as 
judges, not as practicing lawyers. This 
correlates our judicial system with that 
of the continent of Europe, with the excep- 
tion that in France and Germany young 
men prepare themselves especially for ju- 
dicial positions. It is possible that our 
State may some day come to the practice 
of prescribing State examinations for the 
minor judicial positions, as is done in some 
of the countries of Europe. It can hardly 
be imagined that it will ever adopt the 
French system, under which young men 
after passing their state examinations buy 
judicial positions from older judges who 
are ready to retire, as, indeed, they buy 
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notary’s and attorneys’s practices, if they 
intend to follow those branches of the pro- 
fession. 

We must not, in proposing reform, lose 
sight of such objective realities as those 
just mentioned ; we must frame our legis- 
lation so as not to interfere with the main 
currents of popular theory, but rather so 
that we may bring our instiutions into 
those great currents. The watchword of 
modern government is administration. 
The unified court, controlled on its admin- 
istrative side by a responsible official, will 


bring our courts into the stream of modern 
life. 


Success of Small Claims Court 


In March, 1915, there was created in 
the Municipal Court of Chicago a special 
branch for hearing all causes involving 
not more than $35. In this branch, with 
the consent of litigants, trial procedure 
was reduced to the minimum necessary 
to adjudicating on the facts and the law. 
Ali the frills and time-consuming melo- 
drama were omitted. The judge elicited 
the facts in a few minutes and announced 
his decision as soon as he reached it. 

This informal trial procedure, discussed 
in Bulletin VIII, A. J. S., proved so suc- 
cessful that before the close of the year 
the scope of the branch was extended to 
causes involving $50 or less. In 1916 the 
jurisdictional limit was raised to $100 and 
two judges were assigned to this work. 
Recently another horizontal raise has been 
made and a judge has been assigned to 
the trial of causes involving more than 
$100 and not more than $200. The fact 
that appeals from these branches are rare 
and juries are seldom called for proves 
their entire success. In them justice does 
not cost more than it is worth. All this 
illustrates what can be done by a court 
which has reasonable administrative con- 
trol and is compelled by the responsibility 
resting upon it to devise economical 
methods of operation. 


The Oyster and the Shark 


“The writer knows from experience on 
the circuit bench that it is sometimes very 
difficult for a judge to refrain from mak- 
ing comments on a case during the pro- 
gress of the trial, and especially where an 
apparent injustice seems to have been per- 
petrated ; but after a reversal or two, oc- 
easioned by this practice, he concluded to 
go, not to the ant, but to the meek and 


_lowly oyster, to ‘consider its ways and be 


wise,’ and to keep the judicial mouth shut. 
He commends the example of the silent 
oyster to all trial judges.” Per McBride, 
C. J. in Edwards v. Mt. Hood Construction 
Company, 64 Oregon 315. 

To which the editor of Law Notes has 
pertinently added: “Preserving the salt 
water simile, with an oyster on the bench 
there is little chance for justice to escape 
the clutches of a shark at the bar.” 


Studying Bar Organization 


State bar association committees are at 
work in several states on the problem of 
efficiency organization of the bar. In 
Nebraska and California the movement 
looks to the integration of the entire bar 
and a similar movement is expected in 
Alabama. In Missouri the effort goes no 
further than providing a better organiza- 
tion for the existing Missouri State Bar 
Association. Even in the restricted field 
there is room for great improvement. Bar 
association machinery, like the machinery 
of the courts, was adequate for the needs 
which existed when it was created, but in 
both fields evolution has rendered it now 
unfit. The state associations have un- 
avoidably acquired responsibilities of a 
high order ; they are now much more than 
mere associations for the purpose of bring- 
ing together congenial spirits for an 
annual period of good fellowship. But 
their machinery is not adapted to the per- 
formance of public service which presses 
upon them and cannot be denied. 
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